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176 CAHILL vs. DAWSON. 

In the Court of Common Pleas, July 4, 1857. 

CAHILL m. DAWSON. 

Where au agent, who has received instructions from his principal to effect a policy of 
insurance, employs a third person for that purpose, who gets the policy effected 
through his own broker, but shows to him at the time the instructions which the 
principal had given, the broker has no right to retain the money he may receive 
under the policy, upon a loss occurring, against a debt due to him from such 
third person ; and such retention being, therefore, unlawful, will not give the 
principal any right of action against his agent to recover the whole amount 
received by the broker under the policy. 

Quere, whether an agent employed by his principal to effect a policy of insurance is 
liable for a breach of his duty as agent if he employ another person to get the 
policy effected by a policy broker ? 

This was an action by the executors of Lucas Beck, against the 
defendant as his agent, for not properly insuring a cargo of fruit 
according to the instructions of his principal. The first count stated 
that the defendant was retained by the testator Beck, as agent for 
reward, to efiFect a good and available insurance on a certain cargo 
of oranges shipped by the testator to the defendant for sale or 
return, upon the terms that the defendant should use due and rea- 
sonable care and diligence in and about effecting the said insurance, 
and in taking all necessary steps to enable the said testator to obtain 
payment of the moneys which might become due in the event of the 
loss of the cargo by any of the perils insured against, and should, 
in the event of the inability of the defendant to eflfect the said 
insurance, give notice thereof to the testator within a reasonable 
time in that behalf. Breaches — first, that the defendant did not 
use due and reasonable care and diligence in efi'ecting the said 
insurance ; secondly, that he did not give the testator or the plain- 
tifis notice of his inability to effect the same ; and, thirdly, that he 
did not use due and reasonable care and diligence in and about 
taking the steps necessary to enable the testator and the plaintiffs 
to obtain payment of the moneys due in respect of the loss of the 
cargo by the perils insured against. There were also counts for 
money had and received, &c. The defendant pleaded, inter alia, 
pleas traversing the breaches alleged in the first count, leave and 
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license, and also a plea of discharge before breach. At the trial, 
before Willes, J., at the London Sittings, after Hilary term last, the 
following facts were proved : The defendant, who resided at Liver- 
pool, and to whose care the cargo in question had been consigned, 
received a letter from the testator requesting him to effect an insu- 
rance on the cargo. The defendant, finding that the premium for 
an insurance on fruit was higher in Liverpool than in London, wrote 
to Mr. Lewis, who was the testator's agent in London, with instruc- 
tions to effect the policy, explaining also to him the order he had 
received from the testator. Lewis employed a policy broker by the 
name of Nail, who accordingly effected the policy in Lewis's name. 
This was communicated afterwards to the defendant, who subse- 
quently advised the testator of the policy having been effected. The 
vessel was damaged, and a loss was sustained on the cargo, in 
respect of which the underwriters paid the sum of 826Z. This was 
received by the broker Nail, but he refused to hand it over to any 
one, claiming a set-off against Lewis in respect of premiums which 
he had paid for him on other policies. There was some conflict of 
evidence at the trial as to whether Lewis showed in the first instance 
to Nail the letter of instructions which he had received from the 
defendant. The opinion of the jury was not taken upon this point, 
as the learned judge thought it immaterial, being of opinion that 
the defendant had violated his duty by employing another agent in 
London to effect the insurance. A verdict was accordingly entered 
for the plaintiffs for the full amount received by Nail under the 
policy, viz. 326Z., leave being reserved to the defendant to move to 
set this aside and enter the verdict for the defendant. In Easter 
term last, 

Wilde, Q. 0., obtained a rule nisi to that effect, pursuant to the 
leave reserved, or for a new trial, citing Westwood vs. Bell, (4 
Camp. 349 ;) Snoolc vs. Davidson, (2 Camp. 218 ;) and Manass vs. 
Henderson, (1 East, 335.) 

Against this rule, in Trinity term last, 

Honyman (June 8) showed cause. — The merchant had a right to 
expect that the insurance would have been effected in his own name, 
12 
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and it was the defendant's duty to have done so ; and it is submit- 
ted that the correspondence ■which afterwards passed between the 
parties does not show a ratification by the plaintiffs of what the 
defendant did. It is said that the plaintiffs should have sued Nail ; 
but it is submitted that they could not have sued him, for he was 
only the person employed by the defendant's agent, and there was 
no privity of contract between Nail and the plaintiffs, or their testa- 
tor. [Stevens vs. Badcoch, 3 B. & Ad. 354 ; Ireland vs. Thompson, 
4 C. B. 149.) The other side, however, will contend, as they did 
on moving for the rule, that Nail received the money under this 
policy for the person who was interested in it, and whom he knew 
was the plaintiffs' testator ; but that turns on the question whether 
Nail knew, when Lewis employed him to effect the insurance, for 
whom Lewis was acting, and what were the instructions the defen- 
dant had received from the testator. If the defendant, however, 
means to rely on that, he should at the trial have required the mat- 
ter to have been left to the jury, and it is too late now to set it up. 
Besides, supposing the plaintiffs might have sued Nail, why should 
that destroy their right of suing also the defendant ? Then there is 
a count for money had and received, so that if the money was 
received by Nail as the defendant's agent, it is the same as if the 
defendant had himself received it, and he is therefore liable to the 
plaintiffs for money received to their use. 

WildCf Q. 0, and Tomlinson, (June 9,) in support of the rule. — 
The defendant, it is submitted, obtained an available insurance for 
the plaintiffs' testator, which was all that he was bound to do as 
such agent. That it was an available insurance which he obtained 
is evident, for the underwriters paid the amount of the loss. Then 
the next charge against the defendant is, that he did not take the 
necessary steps to enable the testator and the plaintiffs to obtain 
the money so paid by the underwriters. [Ceeswell, J. — That 
turns upon whether the defendant's letter was shown by Lewis to 
Nail. That was not determined by the jury one way or the other ; 
and though it was the foundation of the defendant's case, his 
counsel never asked it to be left to the jury.] At the trial Lewis 
stated that he did show this letter to Nail, and he was not cross- 



CAHILL vs. DAWSON. 179 

examined as to that, the plaintiffs' counsel contending, that notwith- 
standing the letter was shown to Nail, the plaintiffs were still enti- 
tled to recover. After the opinion expressed by the learned judge, 
it was said by the plaintiffs' counsel that there were no facts in dis- 
pute ; and it was agreed then on both sides, that as there was there- 
fore nothing to go to the jury, the question of liability should be 
left to the court. The main contention by the plaintiffs at the trial 
was, that the defendant should not have employed an agent. The 
usage, however, is always to employ a broker to effect an insurance. 
(1 Arn. Ins. 108.) There was, therefore, no breach of the defen- 
dant's duty in getting another person to procure the policy ; nor 
were the plaintiffs prejudiced by this, if Nail knew Lewis was only 
an agent for them, as the cases show he could have no right to set 
off the debt due to him from Lewis. {Snook vs. Davidson, 2 Camp. 
218 ; Manass vs. Benderson, 1 East, 335 ; Mann vs. Forrester, 
4 Camp. 60 ; Westwood vs. Bell, lb. 349.) With respect to the 
count for money had and received, the money never was received by 
the defendant, in fact ; and as to its having been constructively 
received by him through the hands of Nail, the answer is, that it 
never was so received by him to the plaintiffs' use. Our. adv. vult. 

Creswell, J., (July 4,) delivered the following judgment : — This 
was an action brought by the plaintiffs, as executors of Beck, a 
merchant who resided at Seville, against Dawson, his agent at 
Liverpool, charging the defendant with negligence in effecting a 
policy of insurance. It appeared that Beck had written to Dawson 
requesting him to effect a policy on fruit. Dawson, thinking it 
could be effected on more advantageous terms in London than in 
Liverpool, wrote to a person of the name of Lewis, in London, 
explaining to him the nature of the order he had received, and in- 
structing him to effect the policy. Lewis employed a policy broker 
of the name of Nail to effect the same ; and there was a controversy 
at the trial as to whether or not Lewis showed this letter of instruc- 
tions to Nail. Nail effected the policy, and a loss having occurred, 
Nail received the money from the underwriters, but refused to pay 
it over to Dawson, insisting on a lien against Lewis in respect of 
premiums due on other policies. The learned judge reports to us 
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that the point as to showing the letter to Nail was not decided at 
the trial, for that he treated it as immaterial whether the letter was 
disclosed or not, thinking that Dawson, the agent at Liverpool, had 
violated his duty by employing another agent in London, and that 
he was responsible for the whole amount of the policy. There is 
some difference of opinion in the Court as to whether or not Dawson 
did in any way violate his duty by transferring to Lewis the order 
to effect the policy ; but all the Court think that the true measure 
of damages was not that which the learned judge stated. This was 
an action on the case for negligence ; and therefore, if that letter 
was exhibited to Nail, Nail could acquire no right to retain the pro- 
ceeds of the policy as against Lewis, because he then would have 
knowledge that Lewis was acting only as agent for Dawson, and 
that he had no claim against him ; and consequently Nail's reten- 
tion of the money being unlawful, could not give Cahill a right of 
action against Dawson to recover the whole amount, although Daw- 
son might be liable for nominal damages in respect of a breach of 
his duty as agent. That question cannot be decided unless we j&rst 
ascertain whether the letter of instructions was exhibited or not ; 
and therefore there must be a new trial. It being an important 
question on the law of agency, if the parties think fit they can put 
it in any course of investigation they think expedient. Rule abso- 
lute for a new trial. 



LEQAL MISCELLANY. 
JUDICIAL EOMANCE. 



It is said, and very justly, that in construing a will, the court should 
endeavor as far as possible to place itself in the position of the testator, 
and, by means of proper evidence of the circumstances in which he was 
situated, to read his language with his own eyes, and intei^ret it by the 
relations in which he stood to his property and his beneficiaries. In the 
case of recent testamentary dispositions, where the facts are readily ascer- 
tainable, the application of this rule does not usually require in a judge 



